

















Shoreland Zoning, and Definitions ordinances regarding the Nordic proposal (Joint
Stip. § 7(e).);
e March 6, 2018:

o The City Council introduces related Comprehensive Plan .and ordinance
amendments as an agenda item at a City Council meeting (Joint Stip. § 7(£).);

o At a duly noticed City Council meeting, the Planning Director introduces the
Zoning, Shoreland Zoning, and Definitions ordinance amendments, as well as the
amendments to the Future Land Use Plan section of the Comprehensive Plan, as
drafted-by the Planning Department with a proposed schedule for reviewing and
approving them (Joint Stip. § 7(g).);

o The City Council waives the City’s statutory right of first refusal to acquire the land
being purchased by Nordic from the BWD, excepting the conservation land the City
contracted to purchase from BWD under the terms of the agreements executed on
January 30, 2018 (Joint Stip. § 7(h).);

e March 20, 2018:

o The City Council conducts its first reading, holds a public hearing, and receives

public comment on the proposcd amendments (Joint Stip. § 7(i).);
o April 17,2018:

o At a duly noticed City Council meeting, the City Council holds the second formal
reading under the City Charter and the second public hearing on the draft Zoning,
Shoreland Zoning, and Definitions ordinance amendments, and the Future Land
Use Plan section of the Comprehensive Plan amendments; the City Council

received 146 written comments in advance of the April 17 hearing and hears from









2001, thereby replacing the prior existing Charter. (Joint Stip. § 21.) Article VI, Section 9 of the
City Charter established a Comprehensive Planning Committee as a standing committee of seven
members with one member from each of five wards and two at-large members serving staggered
two-year terms. (Joint Stip. § 22.) The powers and duties of the Planning Committee are as stated
in the Charter, including in accordance with 30-A M.R.S. § 4324 (2018), other applicable law, and
Council initiatives. (Joint Stip. §22.) No City Councilor may be appointed to the Planning
Committee. (Joint Stip. §22.)

In October of 2009, the City Council adopted the Future Land Use Plan as an amendment
to the 1997 Comprehensive Plan, with the intent to fully replace the 1997 plan; the 1997 Plan has
not served to guide City Planning in any way since the adoption of the 2009 Future Land Use

Plan’ (Joint Stip. §23.) The 2009 Future Land Use Plan was recommended by the Planning

> The Court notes that exhibit supporting Joint Stip. § 23 states in the “Introduction to the Future Land Use
Plan” the following:

The Future Land Use Plan replaces Chapter 12, Goals, Policies and
Implementation Strategies, Section G. Orderly Growth and Development,
of the Comprehensive Plan that was initially adopted by the Council in
1995, and all subsequent amendments to Section G. that the Council
adopted between 1997 and 2008. Ultimately, this Future Land Use Plan
will be incorporated into the new Comprehensive Plan which the City
Comprehensive Planning Committee is now working to complete. . . . The
Plan presented in this document is the adopted Future Land Use Plan for
the City of Belfast. This Plan is part of the City Comprehensive Plan, and
this Future Land Use Plan replaces the previously adopted Future Land
Use Plan of 1995 and 1997, as such had been amended between 1998 and
2008,

(Joint Stip. § 23; JS Ex. 23, “Introduction to the Future Land Use Plan” Section, 1, 3 (emphases added).)
This quoted language of the adopted 2009 Future Land Use Plan does not support the proposition that the
2009 Future Land Use Plan was intended to fully replace the entirety of the 1997 Comprehensive Plan.
Elsewhere, however, the 2009 Future Land Use Plan does state that it “is the adopted Comprehensive Plan,”
(Joint Stip. § 23; JS Ex. 23, “Introduction to the Future Land Use Plan” Section, 2.) Footnote 1 details why
this seeming inconsistency is a distinction without a difference when it comes to the consistency findings
made by the City Council on October 16, 2018.
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Committee and, since its adoption in 2009, it has been used by the City of Belfast as the guideline
for potential and proposed amendments to City zoning ordinances and to provide policy direction
on land use concerns. (Def.’s Supp.’g SM.F. § 8.)

The 2009 Future Land Use Plan established 20 “land use areas,” which are not zoning
districts but, according to the Future Land Use Plan, were “intended to serve as the general
boundaries for future zoning districts.” (Def.’s Supp.’g S.M.F. {9.) The 2009 Future Land Use
Plan states that “these boundaries are intended to be overall guidelines” and that “the specific
boundaries of one or more of the detailed land use areas may change.” (Def.’s Supp.’g S.M.F. q
10.) For each land use area identified, the 2009 Future Land Use Plan included an overall goal for
the area; a description of past, current, and future land uses; examples of permitted uses; and
recommendations for dimensional requirements, as well as other considerations. (Def.’s Supp.’g
S.M.F. § 11.) The 2009 Future Land Use Plan, which identified its recommendations as “policy”
statements, acknowledged that there would need to be “flexibility in preparing Ordinance language
to implement this policy” and “[t]his flexibility would apply but is not necessarily limited to
policies such as the boundaries of proposed land use areas, the range of uses allowed, and
recommended lot size, density and setback requirements.” (Def.’s Supp.’g SM.F, § 12.) After
2009, the Planning Committee continued to work on revising and updating additional elements of
the Comprehensive Plan. (Joint Stip. §24.)

" In November of 2012, the Planning Committee submitted a recommended draft of a new
portion of the Comprehensive Plan to the City Council to complement the 2009 Future Land Use
Plan. (Joint Stip. §24.) At a December 18, 2012 City Council meeting, the City Council
unanimously voted as follows regarding the draft 2012 Comprehensive Plan: “Councilor Lee,

seconded by Councilor Sanders, made a motion to adopt the draft Comprehensive Plan and submit
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contemplated for original adoption of comprehensive plans, without the express requirement of
planning committee involvement. When considering the plain language of section 4324(10) in
conjunction with a municipality’s home rule authority to “[d]o all other things necessary to carry
out the purposes of [the Growth Management Program] subchapter,” 30-A M.R.S. § 4323(3)
(2018), the Court concludes that the City Council appropriately provided for the required citizen
participation, public notice, and public hearing here. Prior to the April 17, 2018 amendment to the
Future Land Use Plan section of the Comprehensive Plan, the City Council gave the proper notices
of the amendments and related public hearings (Joint Stip. § 8; JS Ex. 16-001 to JS Ex. 16-026.);
held public hearings (Joint Stip. 19 7(d), (£), (g), (), (), 8, 33; JS Ex. 16-001 to JS Ex. 16-026;
Def.’s Supp.’g S.M.F. § 54.); and provided for citizen participation (Joint Stip. §§ 7(j), 33; JS Ex.
9-001 to JS Ex. 9-241; Def.’s Supp.’g S.M.F. { 54.). The Court concludes that the April 17,2018
amendments to the Future Land Use Plan section of the Comprehensive Plan complied with the
applicable laws and were validly adopted.

2. Plaintiffs’ Challenge to the April 17, 2018 Zoning Ordinance Amendments Was Mooted

When the City Council Properly Adopted the Zoning Ordinances on October 16, 2018.
after Planning Board Review and Revision.

Plaintiffs challenge both the City Council’s April 17, 2018 and October 16, 2018 adoption
of the amended zoning ordinances, The Court makes no conclusions regarding the validity April
17, 2018 adoption of the amended zoning ordinances. That is because the issue of whether or not
the City Council’s actions were valid under the law in adopting the amended ordinances on April
17 is moot.

A claim becomes moot when it loses its “controversial vitality.” Int’l Paper Co. v. United
Paperworkers Int’l Union, 551 A.2d 1356, 1360-61 (Me. 1988). In other words, “a case is moot

when the court cannot give any ‘effectual relief’ to the potentially prevailing party.” Horizon Bank
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